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INTRODUCTION



Plaintiff Yu Fang Tan was shot in an attempted carjacking in the ungated portion
of the common area of his apartment complex. He, along with this wife Chun Kuei
Chang and son (together, plaintiffs), sued the management company and property
owners, defendants Arnel Management Company, Pheasant Ridge Investment Company,
and Colima Real Estate Company, for failure to take steps to properly secure their
premises against foreseeable criminal acts of third parties. After an Evidence Code
section 402 hearing held in limine, the trial court ruled that three prior violent crimes
against others on the premises’ common areas were not sufficiently similar crimes to the
one perpetrated on plaintiff to impose a duty on defendants to protect tenants of the
apartment complex. The court entered judgment for defendants, and plaintiffs appeal.

In the published portion of this opinion, we hold that plaintiffs’ evidence of three
prior violent attacks by strangers in the common areas of the apartment complex were
sufficiently similar to the attack on plaintiff to provide substantial evidence of the
necessary degree of foreseeability to give rise to a duty on defendants to provide the
relatively minimal security measures that plaintiffs seek. Accordingly, we reverse the
judgment.

FACTUAL AND PROCEDURAL BACKGROUND

Defendant Arnel Management Company manages the Pheasant Ridge Apartments.
Pheasant Ridge is a 620-unit, multi-building apartment complex, with over 1,000
residents, situated on 20.59 acres in Rowland Heights, California. Entrance to the
complex is gained from Colima Road. The entrance road bisects the property. The
beginning of the entrance road has a grassy median and is bordered on both sides by
tennis courts. A little farther up the road lie two open parking lots. One is a visitor lot,
located on one side of the entrance road, and the other is the parking lot for the leasing
office, located on the other side of the road. Just before the two parking lots, in the
middle of the entrance road, sits a “guard shack.” Continuing past the two parking lots to

the back of the property, the entrance road fans out into a circle by which vehicles can
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turn left or right through two security gates. The apartments are located beyond the
security gates. The gates are remote-control operated. Most of the property’s parking
spaces lie behind these gates by the apartments.

Plaintiffs moved into Pheasant Ridge in July 2002 and received one assigned
parking space. Tenants could pay an additional fee for a garage, but plaintiffs chose not
to rent one. At the time they leased the apartment, plaintiffs learned that if they had a
second car, they could park it in unassigned parking spaces located throughout the
complex, or in one of the two lots for visitors and the leasing office, as long as the car
was removed from the leasing office lot before 7:00 a.m.

At around 11:30 p.m. on December 28, 2002, plaintiff arrived home. He drove
around the property looking for an open parking space because his wife had parked the
family’s other car in their assigned space. Unable to locate an available space, plaintiff
parked in the leasing office parking lot outside the gated area.

As plaintiff was parking his car, an unidentified man approached him and asked
for help. When plaintiff opened his window, the man pointed a gun at plaintiff and told
him to get out of the car because the man wanted it. Plaintiff responded, “Okay. Let me
park my car first.” But, the car rolled a little, at which point, the assailant shot plaintiff in
the neck. The incident rendered plaintiff a quadriplegic.

In their ensuing complaint against defendants, plaintiffs alleged three causes of
action: negligence, loss of consortium, and fraud. The trial court granted summary
adjudication of the fraud cause of action, but denied summary adjudication of plaintiffs’
negligence and loss of consortium causes of actions.

Before trial, the court granted defendants” motion for an Evidence Code section
402 hearing to ascertain plaintiffs’ evidence of prior similar criminal activity.
Defendants wanted to investigate whether the prior incidents raised by plaintiffs were

sufficiently similar to make the assault on plaintiff foreseeable and hence to impose a
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duty of care on defendants under Ann M. v. Pacific Plaza Shopping Center (1993) 6
Cal.4th 666 (Ann M.).

At the hearing, plaintiffs’ expert, UCLA Sociology Professor Jack Katz, looked at
police reports, complaints to the police, property management reports, and records of
Pheasant Ridge’s security service, PacWest Security Services.! After excluding from his
analysis those prior incidents involving attacks by acquaintances, Professor Katz found
10 incidents he viewed as being “particularly significant warning signs,” of which three
involved “prior violent incidents.” All of the incidents involved a sudden attack without
warning, late at night, by a stranger on someone who was on the ungated portion of the
premises.

The first example of a violent incident occurred just under two years before
plaintiffs’ attack and involved an assault with a deadly weapon. A guard, who was
patrolling on his bicycle around 1:30 a.m., saw someone standing by the maintenance
garage. The guard approached the subject and asked him what he was doing. The
subject replied he was waiting for a friend. When the guard asked for identification, the
subject retrieved an unknown object from his pocket and swung it at the guard. The
guard raised his arm in self-protection and received an 1.5 inch slash on his forearm.

The second example occurred about a year before plaintiff’s attack and before the
existing gates at the back of the entrance road were installed. The assailants carjacked a
car in Santa Monica with what the victim perceived to be a gun. Finding Pheasant Ridge
“a good place to rob somebody” because there was no gate to impede their escape, as
they told police later, the assailants came onto the property and robbed a tenant at his
parking spot. The assailants committed the robbery by blocking the tenant’s car,
smashing him on the head, and demanding his valuables. They took the tenant’s cell

phone and other property.

! PacWest Security Services was hired by defendant Arnel Management Company

to perform nightly patrols throughout Pheasant Ridge. Defendants cross-complained
against PacWest Security Services, who were dismissed earlier in the action after the
court granted summary judgment in their favor.



The third violent incident occurred at 3:55 a.m., nine months before the attack on
plaintiff. The incident was “also a violent attack, apparently, by strangers in late
nighttime in a parking lot,” and may have actually been in the leasing office lot. The
assailant suddenly and viciously attacked the tenant in the face causing profuse bleeding.
Although the victim did not mention a weapon, the police classified the attack under
Penal Code section 245, an assault with a deadly weapon or force likely to produce great
bodily injury.

Professor Katz explained that these three prior incidents all involved “strangers
coming in late night, suddenly becoming violent against people they don’t know in
ungated parking areas.” Professor Katz opined that these three incidents “show that the
probability is foreseeable here that people on this property will be attacked at some point
by a stranger in open parking areas late at night.”

Plaintiffs also presented nearly 80 examples of thefts from garages or cars or thefts
of cars occurring on the Pheasant Ridge property. The trial court excluded the evidence
of these thefts because they did not involve robberies or violent attacks on people.

The trial court asked plaintiffs to “articulate your theory of what additional
security measures the defendants were under a duty to have in place in order to prevent
the harm” to plaintiff. Accordingly, plaintiffs’ counsel stated that the first thing plaintiffs
wanted was for defendants to install gates on the entrance roadway before the leasing
office and visitor parking lots, rather than at the back of the entrance road. The gates
plaintiffs contemplated were “more substantial” than swing-arms; something more akin
to the gates defendants had already installed. Counsel explained, “anything that could
effectively deter escape is going to help reduce . . . the probability of a carjacking
occurring.” In particular, counsel declared that plaintiffs were not asking that defendant
undertake a measure that would require ongoing surveillance or monitoring, or
necessitate the expenditure of significant funds.

Professor Katz cited research showing that when gates were installed in crime
areas, the rate of violent crime went down. The research showed that “offenders who

violently attack strangers are in the first instance concerned with their escapes. And,



when you put gates in, you — while they can circumvent the gate to get in, they could
climb a fence or get around it, they can’t anticipate an easy escape. . .. [T]hey will shy
from a crime target that has a gate in favor of one that’s ungated. It will shift their focus
of attention.” Also, gates deter strangers who must explain their presence on the
property.

Professor Katz testified that Pheasant Ridge should have ensured that the two
objectives (of giving the impression that (1) escape would be impeded and that (2) one’s
presence on the property would have to be explained) were achieved by having a gate.
Professor Katz explained that the effect of gates before the visitor and leasing parking
lots would be to block access to all parking spaces and to make escape problematic. He
did not eschew a swing-arm that rises and falls as cars enter because criminals could
“anticipate on escape that [they] might have to break it and call attention.” But, Professor
Katz testified, the preferable gate would be “something that is continuous barrier such
that if you are on the other side of it, you either have a reason to be there or you don’t.”
Professor Katz also discussed fencing, either four or six feet, depending on the sight lines
of the property. However, he explained, because the vast majority of the property is
already surrounded by fencing, only a “very small area” of the property would require an
extension of the existing barrier, with the result that the extension would be “very minor.”
Professor Katz specifically stated he was not recommending that defendants hire security
guards or monitor the property.

At the close of the hearing, the trial court ruled that plaintiffs “failed to
demonstrate that enclosing the entire complex, moving the gates, and installing some
system or a guard that would let invited guests enter the complex at night, as they
propose, would be any less burdensome than providing full-time security guards at
night.” Therefore, the court observed, in order to impose a duty on defendants, plaintiffs
would have to “demonstrate a high degree of foreseeability of the crime committed
against [plaintiffs] based upon prior similar incidents of violent crime at Pheasant Ridge.”

The three incidents that Professor Katz characterized as “prior violent incidents,”

the court ruled, “neither singularly nor collectively, make the armed attempted carjacking



and attempted murder of Mr. Tan by gunfire foreseeable.” The court stated, “Notably,
plaintiffs presented no evidence of a prior attempted carjacking, or an attempted murder,
or a completed carjacking or murder, or of anyone being shot, or shot at, or reports of
gunfire, at Pheasant Ridge.” Therefore, the court held, defendants had no duty to take
plaintiffs’ proposed additional measures to enhance the security in their common areas,
including the leasing office parking lot where the crime occurred. The court granted
defendants’ ensuing motion for judgment on the pleadings and plaintiffs’ timely appeal
followed.
l.
DISCUSSION

a. Standard of review of a ruling on a motion for judgment on the pleadings

“A motion for judgment on the pleadings may be made at any time, whether
before or at trial, as long as the motion is made before final judgment is rendered.
[Citations.] A motion for judgment on the pleadings, like a general demurrer, challenges
the sufficiency of the plaintiff’s cause of action and raises the legal issue, regardless of
the existence of triable issues of fact, of whether the complaint states a cause of action.
[Citation.]” (Brownell v. Los Angeles Unified School Dist. (1992) 4 Cal.App.4th 787,
793.)

A motion for judgment on the pleadings is similar to a general demurrer and so the
standard of review is the same. (Baughman v. State of California (1995) 38
Cal.App.4th 182, 187.) Thus, “[w]e treat the pleadings as admitting all material facts
properly pleaded, but not contentions, deductions or conclusions of fact or law.” (lbid.)
“We consider evidence outside the pleadings which the trial court considered without
objection. [Citation.]” (lbid.) “ “We review the complaint de novo to determine whether
[it] alleges facts sufficient to state a cause of action under any legal theory. [Citation.]’
[Citation.]” (DiPirro v. American Isuzu Motors, Inc. (2004) 119 Cal.App.4th 966, 972.)

b. The duty of landlords to prevent third-party criminal acts on their premises

To succeed in a negligence action, the plaintiff must show that: (1) the defendant
owed the plaintiff a legal duty, (2) the defendant breached the duty, and (3) the breach



proximately or legally caused, (4) the plaintiff’s damages or injuries. (Ann M., supra,
6 Cal.4th at p. 673.) The existence of duty is a question of law for the court. (Id. at
p. 674.)

Our Supreme Court has clearly articulated “the scope of a landowner’s duty to
provide protection from foreseeable third party [criminal acts] . ... [It] is determined in
part by balancing the foreseeability of the harm against the burden of the duty to be

imposed. [Citation.] * “[I]n cases where the burden of preventing future harm is great, a
high degree of foreseeability may be required. [Citation.] On the other hand, in cases
where there are strong policy reasons for preventing the harm, or the harm can be
prevented by simple means, a lesser degree of foreseeability may be required.”
[Citation.]” [Citation.] . ... [D]uty in such circumstances is determined by a balancing
of “‘foreseeability’ of the criminal acts against the ‘burdensomeness, vagueness, and
efficacy’ of the proposed security measures. [Citation.]” (Ann M., supra, 6 Cal.4th at
pp. 678-679, quoting from Gomez v. Ticor (1983) 145 Cal.App.3d 622, 631, disapproved
on another point in Sharon P. v. Arman, Ltd. (1999) 21 Cal.4th 1181, 1193.)

The higher the burden to be imposed on the landowner, the higher the degree of
foreseeability is required. (Sharon P.v. Arman, Ltd., supra, 21 Cal.4th at p. 1195,
disapproved on other grounds in Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826,
853, fn. 19; Delgado v. Trax Bar & Grill (2005) 36 Cal.4th 224, 243 (Delgado);
Castaneda v. Olsher (2007) 41 Cal.4th 1205, 1213-1214 (Castaneda).) A “high degree
of foreseeability is required in order to find that the scope of a landlord’s duty of care
includes the hiring of security guards . . . [because the] monetary costs of security guards
IS not insignificant” and “the obligation . . . is not well defined.” (Ann M., supra, 6
Cal.4th at p. 679, italics added.) The burden of hiring security guards is “so high in fact,
that the requisite foreseeability to trigger the burden could rarely, if ever, be proven
without prior similar incidents. [Citation.]” (Wiener v. Southcoast Childcare Centers,
Inc. (2004) 32 Cal.4th 1138, 1147, citing Ann M., supra, at p. 679.)

The plaintiff in Ann M. was raped by an unknown assailant at her place of

employment, a store located in a shopping center. (Ann M., supra, 6 Cal.4th at pp. 670-



671.) Atissue in that case was whether the scope of the duty owed by the shopping
center owner to maintain its common areas in a reasonably safe condition included
providing security guards in those areas. (Id. at p. 670.) The Supreme Court held, under
the facts of that case, that the owner did not owe a duty to provide security guards in the
common areas. (Ibid.) The Court explained that the plaintiff conceded that the prior
incidents “were not similar in nature to the violent assault that she suffered. Similarly,
none of the remaining evidence presented by Ann M. is sufficiently compelling to
establish the high degree of foreseeability necessary to impose upon Pacific Plaza a duty
to provide security guards in the common areas. Neither the evidence regarding the
presence of transients nor the evidence of the statistical crime rate of the surrounding area
Is of a type sufficient to satisfy this burden.” (lId. at p. 680, italics added, fn. omitted.)

Next, the Supreme Court held in Sharon P. v. Arman, Ltd., supra, 21 Cal.4th 1181,
that where there had been no assaults on the premises in 10 years, the plaintiffs’ violent
third party sexual assault in a commercial underground parking garage was not
sufficiently foreseeable to justify requiring the landlord to hire patrolling security guards.
(Id. at pp. 1185, 1195.) Sharon P. rejected the plaintiff’s argument for a “per se rule of
foreseeability in cases involving underground parking structures.” (Id. at p. 1192.) It
likewise held that seven armed robberies occurring at the bank on the ground floor above
the garage were insufficient to impose a duty of care on the defendants to undertake the
onerous security measures of hiring security guards for the garage. (Id. at p. 1195.)
Sharon P. found that bank robberies “were not sufficiently similar to the sexual assault
crime to establish a high degree of foreseeability. Nor would such a duty be found if the
assault on plaintiff had occurred in other areas of the office building instead of the garage
(e.g., in a common hallway or at plaintiff’s place of business).” (Ibid.)

More recently, in Delgado, one of the bar’s two “bouncers” noticed hostile stares
between the plaintiff bar patron and other bar patrons and concluded a fight was
imminent. The bouncer asked the plaintiff to leave. Once in the parking lot, the plaintiff
was accosted by 12 to 20 men. (Delgado, supra, 36 Cal.4th at p. 231.) The Supreme

Court held that “only when ‘heightened’ foreseeability of third party criminal activity on



the premises exists -- shown by prior similar incidents or other indications of a
reasonably foreseeable risk of violent criminal assaults in that location -- does the scope
of a business proprietor’s special-relationship-based duty include an obligation to provide
guards to protect the safety of patrons. [Citations.]” (ld. at p. 240, fn. omitted.)

Delgado went on to explain that Ann M.’s “progeny . . . expressly reaffirm the
sliding-scale balancing formula . . . under which we have recognized that, as a general
matter, imposition of a high burden requires heightened foreseeability, but a minimal
burden may be imposed upon a showing of a lesser degree of foreseeability. [Citations.]”
(Delgado, supra, 36 Cal.4th at p. 243.) Such a sliding-scale balancing formula is defined
by the Supreme Court by the following principles: “In circumstances in which the
burden of preventing future harm caused by third party criminal conduct is great or
onerous (as when a plaintiff, such as in Ann M., asserts the defendant had a legal duty to
provide guards or undertake equally onerous measures, or as when a plaintiff, such as in
Sharon P. or Wiener, asserts the defendant had a legal duty to provide bright lighting,
activate and monitor security cameras, provide periodic ‘walk-throughs’ by existing
personnel, or provide stronger fencing), heightened foreseeability -- shown by prior
similar criminal incidents or other indications of a reasonably foreseeable risk of violent
criminal assaults in that location -- will be required.” (Delgado, supra, at p. 243, fn. 24,
italics added.) However, the Supreme Court specifically contrasted those *“cases in which
harm can be prevented by simple means or by imposing merely minimal burdens, only
‘regular’ reasonable foreseeability as opposed to heightened foreseeability is required.”
(Ibid.)

This analytical approach was confirmed by the Supreme Court in Castaneda,
supra, 41 Cal.4th 1205: * “First, the court must determine the specific measures the
plaintiff asserts the defendant should have taken to prevent the harm. This frames the
issue for the court’s determination by defining the scope of the duty under consideration.
Second, the court must analyze how financially and socially burdensome these proposed
measures would be to a landlord, which measures could range from minimally

burdensome to significantly burdensome under the facts of the case. Third, the court
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must identify the nature of the third party conduct that the plaintiff claims could have
been prevented had the landlord taken the proposed measures, and assess how
foreseeable (on a continuum from a mere possibility to a reasonable probability) it was
that this conduct would occur. Once the burden and foreseeability have been
independently assessed, they can be compared in determining the scope of the duty the
court imposes on a given defendant. The more certain the likelihood of harm, the higher
the burden a court will impose on a landlord to prevent it; the less foreseeable the harm,
the lower the burden a court will place on a landlord.” [Citation.] Again, other Rowland
[v. Christian (1968) 69 Cal.2d 108] factors may come into play in a given case, but the
balance of burdens and foreseeability is generally primary to the analysis. [Citation.]”
(Castaneda, supra, at p. 1214, quoting from Vasquez v. Residential Investments, Inc.
(2004) 118 Cal.App.4th 269, 285, fns. omitted. )

With these rules in mind, we turn to the evidence presented in the instant case.

c. The trial court erred in finding defendants owed no duty.

Referring to the first step of the analysis, i.e., the specific security measures that
plaintiffs proposed defendants should have taken, the record shows that plaintiffs
requested minimal changes: Professor Katz recommended (1) moving the existing
security gates from the back of the access road, or (2) installing “very similar” gates
before the visitor and leasing office parking lots. An additional gate could be “any
gate . . . -- that would not necessarily impede climbing over it. It wouldn’t have spikes

or -- or be unusually high. It would just define a property boundary . .. .” “[v]ery similar

2 Although Castaneda was decided after the judgment was entered in this case, it is

declarative of existing law and so it applies to this case. (See Newman v. Emerson Radio
Corp. (1989) 48 Cal.3d 973, 981-982 [“[w]ith few exceptions and even after expressly
considering suggestions to the contrary, California courts have consistently applied tort
decisions retroactively even when those decisions declared new causes of action or
expanded the scope of existing torts in ways defendants could not have anticipated prior
to our decision.”].) Furthermore, Castaneda quotes from Vasquez v. Residential
Investments, Inc., supra, 118 Cal.App.4th 269, which predates the trial court’s decision in
this case and so it too applies to this case.
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to the gates they have . . . .” (Italics added.) Indeed, Professor Katz did not reject swing-
arm gates. Any gate could remain open during the day to allow business in the leasing
office. Plaintiffs clearly stated they were not asking for the hiring of a guard or for any
form of ongoing surveillance or monitoring. Furthermore, because an existing fence
extends around almost the entire perimeter of the property, only a “very minor™®
extension over a “very small area” would be necessary to close the fencing gap, Professor
Katz testified, and could be achieved by merely mounding dirt. Viewing the record as we
are required (Baughman v. State of California, supra, 38 Cal.App.4th at p. 187; DiPirro
v. American Isuzu Motors, Inc., supra, 119 Cal.App.4th at p. 972), the trial court’s
finding that plaintiffs had proposed “enclosing the entire complex, moving the gates, and
installing some system or a guard that would let invited guests enter the complex at
night” overstates the security measures sought.* (Italics added.)

The second issue requires the court to analyze how financially and socially
onerous the proposed measures would be to the landlord. The measures “could range
from minimally burdensome to significantly burdensome under the facts of the case.”
(Castaneda, supra, 41 Cal.4th at p. 1214.) The evidence adduced at the hearing was that
the cost to defendants to install the two security gates barricading the two roads at the
back of the property was about $13,050. And, plaintiffs suggested using the same gates
for the front of the property. Although plaintiffs presented no evidence about the cost of
extending the fence, notably Professor Katz testified that would necessitate only a “minor
extension,” because the property is already almost completely surrounded by walls, and

could even involve merely mounding dirt. As plaintiffs observed, their proposed security

3 Plaintiffs also argued that defendants should not have rented parking spaces out to

non-tenants because that practice had the effect of reducing nonassigned spaces for
tenants, forcing tenants to park in the unprotected leasing office lot. However, the
evidence shows that plaintiff was offered the opportunity to rent a garage and turned it
down, with the result he may not raise this issue.

4 Defendants’ suggestions in their briefs that plaintiffs were requesting guards, or a
continuous barrier’ around the perimeter of the almost 21-acre property” is hyperbolic.
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measures involved a one-time expenditure and did not require ongoing surveillance of
any kind, or the expenditure of significant funds. We disagree with the court that the
proposed security measures were onerous. Most of what plaintiffs requested was a
burden that defendants had already undertaken when they installed the security gates at
the back of the property and so should not be very burdensome, either financially or
socially, for defendants’ 620-unit apartment complex.

Turning then to the heart of this case, the third element of foreseeability, plaintiffs
demonstrated three prior incidents of sudden, unprovoked, increasingly violent assaults
on people in ungated parking areas on the Pheasant Ridge premises by a stranger in the
middle of the night, causing great bodily injury. Professor Katz opined, based on the
three incidents, that “the probability is foreseeable here” of plaintiff’s attack because in
his experience, “you don’t get more than this.” The evidence of three vicious criminal
assaults in the common areas within two years of plaintiff’s attack here is more similar
and compelling than the evidence in Ann M., supra, 6 Cal.4th at page 671 [no evidence
landlord had notice of crime on the property], or Sharon P. v. Arman, Ltd., supra, 21
Cal.4th at page 1186 [no assaults in 10 years on the premises]. We conclude that
plaintiffs presented substantial evidence of prior similar incidents or other indications of a
reasonably foreseeable risk of violent criminal assaults on the property so as to impose on
defendants a duty to provide the comparatively minimal security measures plaintiffs
described.

The court here required a heightened showing of foreseeability necessitating
nearly identical prior crimes, in part, because the court perceived the proposed security to
be onerous. We have already concluded that the actual measures sought were not
especially burdensome under the facts of this case. Thus, the court’s ruling is erroneous

that where none of these incidents involved guns, shootings, attempted carjackings, or

> Whether these security measures would feasibly have prevented the crime, as

defendants contest, goes to the question of causation, not a relevant issue at the Evidence
Code section 402 hearing concerning the duty element of negligence.
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attempted murder, the incidents were not sufficiently similar to meet the heightened
standard of foreseeability.® We addressed this same issue in Claxton v. Atlantic Richfield
Co., supra, 108 Cal.App.4th 327, where the plaintiff was seriously injured in a vicious,
racially motivated attack at a gas station. The record contained evidence of prior
robberies, assaults, and gang activity in and around the area. In holding that the plaintiff
presented substantial evidence of a reasonably foreseeable risk of violent criminal
assaults, we specifically rejected the trial court’s ruling requiring evidence of the same
racially-motivated robberies or assaults as that perpetrated on the plaintiff. We stated,
“As set forth in Ann M. and Sharon P., the test is prior ‘similar’ incidents [citations], not
prior identical incidents. Therefore, it is immaterial whether any prior robberies or
assaults at the station were motivated by racial animus, or were merely garden-variety
antisocial behavior. Claxton presented substantial evidence of prior robberies and
assaults, as well as other indications of a reasonably foreseeable risk of violent criminal
assaults at the station.” (Id. at p. 339, first italics added, second italics in original.) In
light of the minimum security measures proposed by plaintiffs here, they have presented
substantial evidence of prior, sudden, vicious assaults by a stranger at Pheasant Ridge. It
Is of no moment that the assaults were not committed with guns where they nonetheless
inflected great bodily injury. Plaintiffs demonstrated a reasonably foreseeable risk of

violent criminal assaults on the property.’

6 Nor are we persuaded by defendants’ attempts to distinguish the assaults from the

attack on plaintiff by arguing that none occurred in the same parking lot where plaintiff
was attacked. Professor Katz very conservatively cited evidence of attacks in common
areas of the Pheasant Ridge property only. (See Claxton v. Atlantic Richfield Co. (2003)
108 Cal.App.4th 327, 339 [discussing crime at the station].)

! Castaneda does not aid defendants. Although the court required a high degree of
foreseeability, it had already explained that the security measures sought, namely, (1) the
hiring of security guards and (2) the eviction of gang member tenants, “[could not] be
considered a minimal burden.” To establish a duty to evict the [perpetrator-gang
members], plaintiff must show that violence by them or their guests was highly
foreseeable.” (Castaneda, supra, 41 Cal.4th at pp. 1219-1221.) The other measure
requested, refusing to rent to gang members, would not be “fair or workable . . ..” (ld. at
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Perfect identity of prior crimes to the attack on plaintiff is not necessary. Under
the Supreme Court’s “sliding-scale balancing formula,” heightened foreseeability is
required to impose a high burden whereas some showing of a “lesser degree of
foreseeability” is sufficient where a minimal burden is sought to be imposed on the
defendants. (Delgado, supra, 36 Cal.4th at p. 243.) Foreseeability lies on a “continuum
from a mere possibility to a reasonable probability.” (Castaneda, supra, 41 Cal.4th at
p. 1214.) Because plaintiffs have only asked for relatively minimal security
measures -- ones already taken by defendants in another portion of the property -- the
degree of foreseeability required here is not especially high. As a matter of law,
therefore, the three prior incidents cited are sufficiently similar to make the assault on
plaintiff foreseeable and to place a duty of care on defendants. Accordingly, the trial

court erred in ruling that defendants had no duty of care in this case.?

p. 1216.) Thus, the two prior incidents of shooting, neither of which occurred on the
property “did little to establish that gun violence by those occupants was a likely
occurrence.” (ltalics added.) Here, the measures sought were much less burdensome
than evicting a tenant and so, as noted, the degree of foreseeability necessary here was
correspondingly lower. (Id. at p. 1221.) Other cases relied on by defendants likewise
involved requests for considerable security burdens and by comparison, lesser degrees of
foreseeability than in the facts in this case. (See, Ann M., supra, 6 Cal.4th at pp. 670-673;
Wiener v. Southcoast Childcare Centers, Inc., supra, 32 Cal.4th at pp. 1143, 1147, 1150
[the injury causing event was a “ “highly absurd and bizarre’ ” occurrence and there had
been no evidence the day care center had ever been the target of violence]; Rinehart v.
Boys & Girls Club of Chula Vista (2005) 133 Cal.App.4th 419, 435 [requesting
additional supervisors in playground].) We respectfully disagree with any suggestion to
the contrary in Alvarez v. Jacmar Pacific Pizza Corp. (2002) 100 Cal.App.4th 1190,
which was issued before our opinion in Claxton.

8 We do not address plaintiffs’ alternative theory of negligence, namely, that a duty

was created when defendants voluntarily undertook to install security gates at the back of
the property. In Alvarez v. Jacmar Pacific Pizza Corp., supra, 100 Cal.App.4th 1190, the
appellate court rejected the plaintiffs’ attempt to alternatively characterize their
negligence cause of action against a premises owner as one for negligent undertaking of a
duty. (Id. atp. 1212.) The court stated: “plaintiffs cannot attempt to circumvent
governing decisional law about a commercial enterprise’s liability for criminal acts by
recasting their claim in some other subtheory of negligence. The dispositive issue
remains the foreseeability of the criminal act. Absent foreseeability of the particular
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[[Begin nonpublished portion.]]
.

Plaintiffs also challenge the trial court’s earlier ruling granting defendants’ motion
for summary judgment of plaintiffs’ cause of action that alleged defendants’ leasing agent
fraudulently misrepresented safety at Pheasant Ridge. We hold that summary judgment
was erroneous and reverse it.

a. Facts relevant to the summary adjudication of the fraud cause of action

In their third cause of action for fraud and deceit, plaintiffs alleged that they
specifically asked about safety and sales representative “Edward [David], an individual
on site at Pheasant Ridge Apartments, who represented himself to be a manager and/or
authorized agent for defendants[,]” made the following representations, among others:

(1) The property was safe; and
(2) There was no crime in the area.

Plaintiffs alleged that these representations were false and were made with the
intent to deceive plaintiffs and induce them to rely thereon. Plaintiffs alleged that they
relied on these statements by renting an apartment at Pheasant Ridge and parking their
car in the parking areas of the premises, even though the rent was higher than at other
complexes plaintiffs had visited. Further, plaintiffs alleged, they were justified in relying
on these representations because they had no knowledge about the extensive criminal
activity at and near the property and because they reasonably believed that the
representations were truthful and accurate. Had plaintiffs known of the actual facts, they
alleged, they would not have moved into Pheasant Ridge and would not have parked their
vehicle there. Finally, plaintiffs alleged that as the proximate result of the
misrepresentations, plaintiff was shot and seriously wounded.

Defendants moved for summary adjudication of this cause of action on the

grounds (1) the enumerated representations were true, or nonactionable opinions,

criminal conduct, there is no duty to protect the plaintiff from that particular type of
harm.” (lbid.)
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accurate to the best of defendants’ knowledge, or not relied on by plaintiffs; and (2) the
criminal assault on plaintiff was a superseding, intervening cause of plaintiffs’ injuries
cutting off defendants’ liability.

In granting summary adjudication, the trial court ruled, even if it were true that
defendants made material misrepresentations and intended to deceive plaintiffs, and even
If plaintiffs justifiably relied on the misrepresentations in deciding to lease at Pheasant
Ridge, that the criminal attack was a superseding cause of plaintiff’s injuries.

The undisputed evidence shows that Mr. David did make these two representations
and made no effort to educate himself about crime at Pheasant Ridge. As delineated
above, plaintiffs provided the evidence of the three prior incidents of violent crime, as
well as over 80 incidents of thefts and car burglaries. Ignorant of the true facts, plaintiffs
moved into Pheasant Ridge and plaintiff was criminally attacked.

b. Standard of review

Summary judgment is granted when a moving party establishes the absence of a
triable issue of material fact and the right to entry of judgment as a matter of law. (Code
Civ. Proc., 8 437c, subd. (c); Aguilar v. Atlantic Richfield Co., supra, 25 Cal.4th at
p. 843.) “** “We review the [superior] court’s decision to grant . . . summary judgment
de novo.” [Citation.]” [Citation.]’ [Citation.]” (Nathanson v. Hecker (2002)

99 Cal.App.4th 1158, 1162.)

In moving for summary judgment, a “defendant or cross-defendant has met his or
her burden of showing that a cause of action has no merit if that party has shown that one
or more elements of the cause of action, even if not separately pleaded, cannot be
established, or that there is a complete defense to that cause of action.” (Code Civ. Proc.,
8 437c, subd. (p)(2); see also, Aguilar v. Atlantic Richfield Co., supra, 25 Cal.4th at
p. 853.) Once the moving party defendant meets its burden, the burden shifts to the
plaintiff to show that a triable issue of material fact exists. (8§ 437c, subd. (p)(2).) To
meet that burden, the plaintiff “ * “shall set forth the specific facts showing that a triable
issue of material fact exists as to that cause of action . ...” ” [Citations.] Where the

plaintiff fails to satisfy this burden, judgment in favor of the defendant shall be granted as
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a matter of law. [Citation.]” (Lopez v. Baca (2002) 98 Cal.App.4th 1008, 1014.)
“Although the trial court may grant summary judgment on one basis, this court may
affirm the judgment under another. On appeal, this court examines the facts and
independently determines their effect as a matter of law. [Citations.] It is not bound by
the trial court’s stated reasons, if any, supporting its ruling; it reviews the ruling, not the
rationale. [Citation.]” (Salazar v. Southern Cal. Gas Co. (1997) 54 Cal.App.4th 1370,
1376.)

c. Mr. David’s representations are actionable.

“The elements of fraud that will give rise to a tort action for deceit are:
‘ “(a) misrepresentation (false representation, concealment, or nondisclosure);
(b) knowledge of falsity (or ‘scienter’); (c) intent to defraud, i.e., to induce reliance;
(d) justifiable reliance; and (e) resulting damage.”’
Medical Group, Inc. (1997) 15 Cal.4th 951, 974; Civ. Code, § 3333.)

With respect to the first element of fraud, “[a] statement couched as an opinion, by

[Citation.]” (Engalla v. Permanente

one having special knowledge of the subject, may be treated as an actionable
misstatement of fact. [Citations.]” (Furlav. Jon Douglas Co. (1998) 65 Cal.App.4th
1069, 1080-1081.) “When a statement, although in the form of an opinion, is ‘not a
casual expression of belief’ but ‘a deliberate affirmation of the matters stated,” it may be
regarded as a positive assertion of fact. [Citation.] Moreover, when a party possesses or
holds itself out as possessing superior knowledge or special information or expertise
regarding the subject matter and a plaintiff is so situated that it may reasonably rely on
such supposed knowledge, information, or expertise, the defendant’s representation may
be treated as one of material fact. [Citations.]” (Bily v. Arthur Young & Co. (1992) 3
Cal.4th 370, 408.) Finally, “ “false representations made recklessly and without regard
for their truth in order to induce action by another are the equivalent of
misrepresentations knowingly and intentionally uttered.” [Citation.]” (Engallav.
Permanente Medical Group, Inc., supra, 15 Cal.4th at p. 974.) “Whether a statement is
nonactionable opinion or actionable misrepresentation of fact is a question of fact for the

jury. [Citations.]” (Furlav. Jon Douglas Co., supra, at p. 1081.)
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O’Hara v. Western Seven Trees Corp. (1977) 75 Cal.App.3d 798 (O’Hara) is
directly on point. There, the plaintiff’s cause of action for deceit was based on the
allegation that the defendants, “with intent to induce her to rent an apartment and with
knowledge that their representations were false, stated that the [apartment] complex was
safe and was patrolled 24 hours a day by a security force.” (Id. at p. 804.) After the
plaintiff moved in, she was raped in her apartment. (Id. at p. 802.) In reversing the
sustaining of the demurrer without leave to amend, O’Hara explained that the first
representation, the claim the property was safe, “was at least an opinion made by one
with presumed expert knowledge and, thus, can support an action. [Citations.] Also, in
the field of products liability, a representation that a product is safe is a statement of fact.
[Citation.]” (Id. at p. 805.) With respect to the representation that the property was
patrolled 24 hours a day by a security force, O’Hara held that it was a representation of
fact. (Id. at p. 804.)

Turning to the representations made here, the assertion that the property was safe
is a statement of opinion by the leasing agent and representative of Pheasant Ridge. A
jury could reasonably conclude that Mr. David, although he failed to investigate crime in
the area, should have known about not just the three prior incidents discussed above, but
also the approximately 80 examples of property crimes, cited by Professor Katz, that
were committed at Pheasant Ridge in the two years before plaintiffs moved into Pheasant
Ridge, ranging from car thefts to burglaries of cars and vandalism. It is for the jury to
decide whether the statement that the property is “safe” is actionable here. (Furla v. Jon
Douglas Co., supra, 65 Cal.App.4th at p. 1081; see Hart v. Browne (1980) 103
Cal.App.3d 947, 958 [justifiable reliance and resulting damages are factual questions to

be decided by jury].)
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Mr. David’s statement that there was no crime in the area is a flat statement of
fact, defendants’ contention to the contrary notwithstanding. (O’Hara, supra, 75
Cal.App.3d at p. 804.) It is also indisputably untrue.’

d. The trial court erred in ruling as a matter of law that the attack was a
superseding cause relieving defendants of liability in fraud.

Bearing in mind that fraud is an intentional tort, the definition of “cause” “appears
much broader” than the definition of “cause” in negligence cases. (Helmv. K.O.G.
Alarm Co. (1992) 4 Cal.App.4th 194, 202.) “ “Indeed, it appears that many of the
limitations upon liability that are subsumed under the doctrine of “proximate cause,” as
usually expounded in negligence cases, do not apply to intentional torts.” [Citation.]
Rather, the general rule appears to be that: ‘The maker of a fraudulent misrepresentation
Is subject to liability for pecuniary loss suffered by one who justifiably relies upon the
truth of the matter misrepresented, if his reliance is a substantial factor in determining the
course of conduct that results in his loss.” [Citation.]” (Ibid., fn. omitted.)

“The causation aspect of actions for damages for fraud and deceit is confusing
because of its multiple nature. It appears to involve three distinct elements: Actual
reliance, damage resulting from reliance [citation], and right to rely or justifiable reliance
[citations].” (5 Witkin, Cal. Procedure (4th ed. 1997) Pleading, § 686, p. 145.)

“ “Whatever form it takes, the injury or damage[s’] . . . causal connection with the
reliance on the representations must be shown.” [Citation.]” (Service by Medallion, Inc.
v. Clorox Co. (1996) 44 Cal.App.4th 1807, 1818, italics added; see also Civ. Code,

8 3333.) “It may be true . . . that reliance can be thought of as the mechanism of
causation in an action for deceit. (Cf. Garcia v. Superior Court [(1990)] 50 Cal.3d [728,]
737.)” (Mirkin v. Wasserman (1993) 5 Cal.4th 1082, 1092 [demurrer to complaint

involving fraud-on-the-market theory in deceit].)

o Another representation was alleged, but was true, namely, that there were

electronic gates. Because that was a true statement at the time it was made, it is not
actionable fraud.
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[F]oreseeability is not to be measured by what is more probable than not, but
includes whatever is likely enough in the setting of modern life that a reasonably
thoughtful [person] would take account of it in guiding practical conduct.” [Citation.]’
[Citation.] An actor may be liable if his negligence is a substantial factor in causing an
injury, and he is not relieved of liability because of the intervening act of a third person if
such act was reasonably foreseeable at the time of his negligent conduct. [Citation.] If
the act of the third party is not reasonably foreseeable, not a normal consequence in the
situation, it is a superseding cause. [Citation.]” (Cicone v. URS Corp. (1986) 183
Cal.App.3d 194, 206-207, italics added.) In Cicone, clients who were negotiating to sell
their business sued their attorney for malpractice. The attorney cross-complained against
the business’ buyers alleging that the buyers falsely promised they would accept a
balance sheet as correct only to the seller’s knowledge, when they actually intended to
rely on the strict warranty contained in the written purchase and sale agreement. The
cross-complainant attorney had advised his clients to sign the agreement in reliance on
the false promise. (Id. at p. 199.) In reversing the judgment after the sustaining of a
demurrer, Cicone held, with respect to causation, that a jury could conclude it was
reasonably foreseeable that the injury would occur and so the buyers’ statements could be
the proximate cause of the attorney’s harm. (ld. at p. 207; Vega v. Jones, Day, Reavis &
Pogue (2004) 121 Cal.App.4th 282, 296 [plaintiff alleged “had [the] full disclosure been
made, he would not have exchanged his valuable . . . stock for the ‘toxic’ . . . stock.
Those allegations, if true, show the nondisclosure resulted in damage.”].) Therefore,
foreseeability in the context of fraud arises from the fact that injury falls within the scope
of the reliance on the misrepresentation and is foreseeable.

By contrast, if the injury “ “‘were otherwise inevitable or due to unrelated

causes[,]” ”
Cal.App.4th 353, 365, quoting Kruse v. Bank of America (1988) 202 Cal.App.3d 38, 60.)

In Goehring, the defendant university induced the plaintiff to enroll in its law school by

no causation is shown. (Goehring v. Chapman University (2004) 121

making various misrepresentations about its prospects for accreditation. (Goehring,

supra, at p. 364.) The court held that the plaintiff’s damages resulted from his academic
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dismissal, not from the university’s misrepresentations (id. at pp. 364-365; see also
Kruse, supra, at p. 61 [holding although bank’s representations may have been
fraudulent, plaintiffs’ property loss was caused by their self-created indebtedness, not
bank’s actions]; Helm v. K.O.G. Alarm Co., supra, 4 Cal.App.4th at pp. 201, 203
[affirming nonsuit where plaintiffs not precluded from proving as a matter of law a causal
nexus between representation and losses directly occasioned by third-party criminal acts
but plaintiffs’ proof did not show causation in fact].)

Turning again to O’Hara, with respect to causation, the court explained, “[t]he
harm suffered must be one which the defendant must reasonably have contemplated when
making fraudulent statements. [Citation.] A fortuitous event will not give rise to liability
merely because the injured party’s reliance placed that party in a vulnerable position. For
example, a person who makes false statements in order to sell property is not liable for
damages when market forces, unknown to the seller and unrelated to the representations,
later causes the buyer to suffer a financial loss. [Citations.] In the instant case, the
assault was not fortuitous; respondents allegedly knew of the danger and of conditions
making future assaults likely.” (O’Hara, supra, 75 Cal.App.3d at p. 805.) O’Hara
remains good law.

More recent cases have involved fraud or misrepresentation where the injury was
caused by illegal conduct of a third person. For example, in Garcia v. Superior Court,
supra, 50 Cal.3d 728, a woman was kidnapped and killed by a parolee. (Id. at p. 731.)
Her children sued her murderer’s parole officer for damages for wrongful death. The
allegations were that, although the parole officer knew the murderer had threatened to kill
the decedent, he “nevertheless told [the victim] that the parolee would “not come looking

for her....”” (Ibid.) Our Supreme Court held the cause of action for “wrongful death”
was really one for negligent misrepresentation involving a risk of physical harm, i.e.,
fraud, as described in the Restatement Second of Torts, section 311. (Garcia, supra, at
p. 734.) Under that section, “(1) One who negligently gives false information to another
IS subject to liability for physical harm caused by action taken by the other in reasonable

reliance upon such information, where such harm results [{] (a) to the other . ...” (lbid.,
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quoting from Rest.2d Torts, supra, 8 311.) The Supreme Court allowed the plaintiffs to
amend their complaint to allege that the victim’s “reliance on [the parole officer’s]

representations proximately caused her death” by alleging (1) that “ ‘[a]s a proximate
result of the foregoing statements by [the parole officer] to decedent and the failure
of . . . medical personnel to advise her of the danger [the murderer] represented to her,
[the decedent] failed to take steps to protect herself from [the murderer],” who ‘kidnapped
and shot [her],” ” and (2) that the decedent “actually and reasonably relied on [the parole
officer’s] statements about [the murderer].” (Garcia, supra, at p. 737.) Hence, causation
in the context of misrepresentations involves the plaintiff’s actual and reasonable reliance
on the statements resulting in harm. This was so notwithstanding that the instrumentality
harming the decedent was a criminal act of a third person.

Likewise, in Randi W. v. Muroc Joint Unified School Dist. (1997) 14 Cal.4th
1066, a student of a middle school whose vice principal sexually assaulted her, sued the
vice principal’s former employers, among others, who sent positive letters of
recommendation. (Id. at pp. 1070-1071.) Our Supreme Court held that the trial court
improperly sustained demurrers to the fraud and negligent misrepresentation causes of
action because the plaintiff had alleged negligent misrepresentation under the
Restatement Second of Torts, supra, sections 310 and 311. (Randi W., supra, at
pp. 1084-1086.) With respect to causation, the Supreme Court held “[b]ased on the facts
alleged in the complaint, plaintiff’s injury foreseeably and proximately resulted from [the
middle school’s] decision to hire [the perpetrator] in reliance on defendants’ unqualified
recommendation of him.” (Id. at pp. 1081, 1086, italics added.) As in Garcia, actual and
reasonable reliance on statements or omissions could proximately cause the plaintiff’s
injury even though that injury resulted from a party’s criminal act. As long as the
conduct resulting in harm was caused by the reliance on the representations, i.e., that it
fell within the scope of the reliance on the representation and was foreseeable, then the
conduct will not necessarily be a superseding cause of the plaintiffs’ damages.

Applying these rules, we hold that the trial court erred in ruling that the criminal

act against plaintiff was a superseding cause as a matter of law precluding defendants’
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liability. “Ordinarily, forseeability is a question of fact for the jury. ‘It may be decided
as a question of law only if, “under the undisputed facts there is no room for a reasonable
difference of opinion.” ’ [Citations.]” (Cicone v. URS Corp., supra, 83 Cal.App.3d at
p. 206.) An intervening criminal or intentional act is not always a superseding cause.
(6 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, 8 1215, pp. 591-592, citing
Rest.2d Torts, supra, 8 449; O’Hara, supra, 75 Cal.App.3d at p. 805.) Whether the crime
was a superseding cause depends on the resolution of a factual question of its
foreseeability. (Cicone v. URS Corp., supra, at pp. 206-207.) Certainly, plaintiffs have
presented evidence, as in O’Hara, and similar to the facts alleged in Garcia and
Randi W., that defendants knew or reasonably should have known of the danger and of
conditions making the attack on plaintiffs foreseeable and therefore not a superseding
cause.™

For the foregoing reasons, the trial court erred in ruling, as a matter of law, that the
criminal attack on plaintiff was a superseding cause and so the summary judgment of
plaintiffs’ fraud cause of action must be reversed.

[[End nonpublished portion.]]

10 Finally, defendants argue that there is no evidence of scienter. “A fraudulent state

of mind includes not only knowledge of falsity of the misrepresentation but also an
‘“intent to . . . induce reliance” * on it. [Citation.]” (Engalla v. Permanente Medical
Group, Inc., supra, 15 Cal.4th at p. 976.) “ “A false representation which cannot possibly
affect the intrinsic merits of a business transaction must necessarily be immaterial
because reliance upon it could not produce injury in a legal sense.” [Citation.]” (Service
by Medallion, Inc. v. Clorox Co., supra, 44 Cal.App.4th at p. 1818.) There was evidence
that Mr. David was under pressure from defendants to lease out more apartments.
Therefore, a factual question exists about whether Mr. David had the requisite scienter.
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DISPOSITION
The judgment is reversed. Defendants to bear the burden of costs on appeal.
CERTIFIED FOR PARTIAL PUBLICATION

ALDRICH, J.

We concur:

CROSKEY, Acting P. J.

KITCHING, J.
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